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Focus
As a former agreements officer responsible for planning, soliciting, 
evaluating, awarding, and administering OTs under both the previ-
ous and current authorities, and DOD guidance, I’ve encountered 
great confusion among government and industry personnel alike 
in executing these agreements. In my current role managing such 
agreements from the requirements perspective, I continue to find 
the same areas of confusion across government and industry. As 
these OTs are customized legal arrangements, meant to provide 
flexibility and agility, there will of course arise new issues that require 
novel solutions, regardless of experience. The focus of this article, 
however, is simply to convey lessons learned and best practices for 
industry and DOD personnel seeking to leverage the OT authority.

Meeting the Basics—The Three P’s
The basic requirements for exercising the authority under 10 U.S.C. 
§ 2371b and entering into an OT for prototype are few, but are 
commonly confused or misinterpreted. My recommended meth-
odology when reviewing a requirement for potential acquisition 
under a Section 815 OT is to identify the three P’s—purpose, pro-
totype, and participation. If the activity is able to identify presence 
of the three P’s, then the OT authority is most likely a viable option 
for procuring the requirement. In determining whether the three 
P’s are satisfied, the activity should consider the following:

Section 815 of the 2016 National Defense 
Authorization Act (NDAA) made several 
important amendments to the Depart-

ment of Defense (DOD) authority to carry 
out prototype projects utilizing “other trans-
actions.” The previous authority to carry 
out other transactions (OT) for prototype, 
or “Section 845 OTs” (referencing the previ-
ous Section 845 of the 1994 NDAA), remained 
largely intact for the better part of two 
decades. In 2015, however, Congress made 
several changes to the authority, creating 10 
U.S.C. § 2371b, and the new and improved Sec-
tion 845 OT—now the “Section 815 OT,” was 
born. The changes within Section 815 opened 
up the aperture for aggressive, streamlined 
acquisition between DOD and industry, 
provided that the acquisition professionals 
seeking to leverage this authority possessed 
a level of responsibility, business acumen, 
and judgment that enabled them to operate 
in this relatively unstructured environment.1
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Although Section 815 OTs are limited 
to prototype projects for the purposes 
identified above, acquisition professionals 
should recognize that the scope of such 
efforts is relatively broad when consider-
ing that the purpose of such projects need 
only be directly relevant to “enhancing 
mission effectiveness” of current or pro-
posed technologies; and/or directly rel-
evant to “improving” current technologies 
in use by the armed forces. Pursuant to this 
language, a wide range of potential tech-
nology efforts will satisfy the purpose re-
quirement. While the statute requires that 
prototype projects are “directly relevant” 
to enhancement or improvement, the term 

“directly relevant” is best understood in the 
context of distinguishing such efforts from 
those prototype projects better acquired 
under an assistance agreement, where the 
primary purpose is to further a public pur-
pose, with any enhancement or improve-
ment of mission effectiveness or platforms, 
systems, etc., realized as an indirect 
benefit.3 Activities should further note that 
the statute does not require a quantitative 
metric for such enhancement or improve-
ment. Thus any degree of enhancement or 
improvement would satisfy the purpose of 
the statute. Provided that the activity has 
identified a purpose that falls within the 
statute, the activity must next identify that 
the effort is a “prototype project.”

Prototype
The second determination that must be 
made for parties seeking to leverage the 
Section 815 OT is to identify that the proj-
ect is for the development of a prototype. 
While the authorizing statute does not pro-
vide a definition of the term prototype, the 
DOD guidance provides a broad, general 
description. Pursuant to DOD guidance:

Purpose
Pursuant to 10 U.S.C. § 2371b(a)(1), trans-
actions entered into under the Section 815 
OT authority are limited to those efforts in 
which the purpose is to:

[c]arry out prototype projects that are 
directly relevant to enhancing the mis-
sion effectiveness of military personnel 
and the supporting platforms, systems, 
components, or materials proposed to be 
acquired or developed by the Department  
of Defense, or to improvement of  
platforms, systems, components,  
or materials in use by the  
armed forces. 2
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A prototype project can generally be 
described as a preliminary pilot, test, 
evaluation, demonstration, or agile 
development activity used to evaluate the 
technical or manufacturing feasibility or 
military utility of a particular technology, 
process, concept, end item, effect, or other 
discrete feature. Prototype projects may 
include systems, subsystems, compo-
nents, materials, methodology, technol-
ogy, or processes. By way of illustration, a 
prototype project may involve: a proof 
of concept; a pilot; a novel application 
of commercial technologies for defense 
purposes; a creation, design, development, 
demonstration of technical or operational 
utility; or combinations of the foregoing, 
related to a prototype.

The DOD guidance in this area provides 
for a wide array of potential efforts that are 
proper under the prescribed purpose of 
the statute. Activities should be cautious 
to not craft or adopt narrow definitions of 

“prototype projects” within their negotiated 
agreements issued under the OT author-
ity. The lack of definition within the statute, 
and expansive DOD guidance, provides 
the opportunity to drive innovation through 
aggressive use of the OT authority in a vast 
array of areas. This is one of several areas 
where activities should work with legal 
counsel to define potential prototype proj-
ects through reference to the DOD guide 
rather than rely on preconceived notions of 
what a “prototype” is. Commonly, reference 
to the term prototype conjures images 
of hardware systems, which is not the 
understanding in analyzing the DOD guid-
ance. Once an activity has identified both 
purpose and prototype, then the final basic 
requirement for leveraging the OT authority 
is to identify the required participation.

Participation
Where a DOD activity identifies a prototyp-
ing requirement directly relevant to enhanc-
ing the mission effectiveness of military per-
sonnel or systems, or to improving materials 
in use by the armed forces (purpose), the 
activity must then satisfy the nontraditional 
defense contractor (NDC) participation or 
cost-sharing requirement in order to enter 
into a Section 815 OT (determining whether 

an entity is considered an NDC is covered 
below). Pursuant to 10 U.S.C. § 2371b(d)(1): 

The Secretary of Defense shall ensure that 
no official of an agency enters into a trans-
action (other than a contract, grant, or coop-
erative agreement) for a prototype project 
under the authority of this section unless 
one of the following conditions is met:

(A) There is at least one nontraditional 
defense contractor participating to a sig-
nificant extent in the prototype project. 

(B) All significant participants in the 
transaction other than the federal 
government are small businesses or 
nontraditional defense contractors. 

(C)  At least one third of the total cost of 
the prototype project is to be paid 
out of funds provided by parties to 
the transaction other than the federal 
government. 

(D)  The senior procurement executive for 
the agency determines in writing that 
exceptional circumstances justify the use 
of a transaction that provides for innova-
tive business arrangements or structures 
that would not be feasible or appropriate 
under a contract, or would provide an 
opportunity to expand the defense sup-
ply base in a manner that would not be 
practical or feasible under a contract.

The NDC participation or cost-sharing 
requirement of subsection (d) is required 
for Section 815 OTs at all levels absent the 
SPE waiver identified at (d)(1)(D). Due to 
the broad definition of NDC, as described 
below, the majority of prototype projects 
should fall under (d)(1)(A) (at least one 
NDC participating to a significant extent). 
Those efforts that do not will most likely 
require the cost share under (d)(1)(C). The 
condition described at (d)(1)(B) is largely 
moot and unlikely to be used, as nearly all 
small business concerns are themselves 
NDCs under the statutory definition, thus 
satisfying (d)(1)(A).

 Is My Firm a Nontraditional Defense 
Contractor?

Firms investigating entering into a Section 
815 OT with the DOD should first identify 
whether their firm is considered an NDC.4 
This is because NDCs are afforded special 
treatment under the OT statute, being 
exempted from the cost-sharing require-
ment.5 For entities who have never held a 
contract with the DOD, the answer is quite 
simply yes, they qualify as an NDC. For 
those companies who have performed 
DOD contracts, and those whose business 
model is exclusively defense based, you 
may be surprised to find that your firm is 
likely to be considered an NDC as well. Un-
der the OT statute, the term nontraditional 
defense contractor is defined as:

Of the questions I most  
commonly receive regarding  

OT authority, questions regarding 
significant participation are the most 

frequent and most subject to  
misinformation  

and rumor.
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[a]n entity that is not currently performing 
and has not performed, for at least the 
one-year period preceding the solicitation 
of sources by the Department of Defense for 
the procurement or transaction, any contract 
or subcontract for the Department of 
Defense that is subject to full coverage under 
the cost accounting standards prescribed 
pursuant to section 1502 of title 41 and the 
regulations implementing such section.6

Per the statutory definition, NDCs are all 
entities that have not performed under a 
narrowly defined set of circumstances within 
one year of solicitation of the current OT op-
portunity. In order for an entity to not qualify 
for NDC status, it would need to meet all 
elements of the prescribed definition within 
that time period. This includes performance 
of a DOD contract or subcontract subject to 
full cost accounting standards (CAS) cover-
age within one year prior to solicitation of the 
OT for prototype opportunity. The effect 
of this narrow definition is that a large num-
ber of entities will fall into the NDC category, 
including nearly all small business concerns, 
and even those firms that work exclusively 
with DOD. This is in part due to the exemp-
tions to CAS coverage under 41 U.S.C.  
§ 15027 and Federal Acquisition Regulation 
(FAR) Part 30,8 which exempt commercial 
contracts, firm-fixed-price contracts based 
on adequate price competition, and any 
contract or subcontract with a small busi-
ness concern, amongst other exemptions. 
Further, even where an entity is not outright 
exempt from CAS coverage, the entity may 
not have been subject to “full” CAS cover-
age. This is because full CAS coverage only 
applies to firms that receive a single CAS-
covered contract award of $50 million or 
more; or received $50 million or more in net 
CAS-covered awards during its preceding 
cost accounting period.9

Once firms have determined their NDC 
status, they are in a better position to assess 
opportunities to engage with DOD through 
the OT authority, and to partner with firms 
who do not qualify for NDC status, taking 
advantage of the statute’s exception to cost-
sharing where there is at least one nontradi-
tional defense contractor participating to a 
significant extent in the prototype project.

 Does the Effort Have at Least One NDC 
participating to a Significant Extent?

A common question in regard to 10 U.S.C. 
§ 2371b(d)(1)(A) is the question of par-
ticipation to a “significant extent.” While 
significant extent is left undefined within 
the statute, DOD guidance provides some 
insight into the matter, providing:  

Examples of what might be considered a 
significant contribution include, but are not 
limited to, supplying new key technology 
or products, accomplishing a significant 
amount of the effort, or in some other way 
causing a material reduction in the cost or 
schedule or increase in the performance.10 

The ultimate determination as to whether 
significant participation of an NDC will be 
achieved under the prototype project is the 
agreements officer’s to make and to docu-
ment within the OT Acquisition Approach, 
subject to appropriate approval levels. Activ-
ities should avoid developing one-size-fits-
all guidelines for determining significance 
of NDC participation. Congress omitted any 
definition of the term, and the DOD guid-
ance provides qualified subjective criteria as 
a basic guide. Whether NDC participation is 
significant must be determined on a project-
by-project basis, based upon reference to 
the DOD guidance, and the agreements 
officer’s own observations and business 
judgment. Activity “rules” that significant 
participation involves a specific 
percentage of work in terms of 
hours or dollars are contrary 
to the subjective determi-
nation that must be given 
based upon the facts 
of each individual 
prototype 
project.

Of the questions I most commonly receive 
regarding the OT authority, questions 
regarding significant participation are the 
most frequent, and most subject to misinfor-
mation and rumor. At a recent industry day, I 
was asked whether I followed the 33 percent 
rule for significant participation. Believing 
the questioner was confused, I asked, “Are 
you referring to the one-third cost share 
requirement in absence of significant  
participation by an NDC in the project?” To 
which the individual replied, “No. I’m refer-
ring to the requirement that NDC partici-
pation represent 33% of the total dollars of 
the project in order to be considered ‘sig-
nificant’ under (d)(1)(A).” Further discussion 
with this individual revealed that this ru-
mored rule was in place at another activity. 

Where Next?
Provided that an activity has met the basic 
requirements by satisfying the three P’s 
(purpose, prototype, and participation),  
the OT authority is likely to be a viable  
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instrument for acquisition of the prototyp-
ing effort. Moving forward, the activity will 
then need to research, plan, solicit, evaluate, 
negotiate, and award an OT agreement, as 
well as administer the agreement through 
its period of performance. Activities moving 
forward with an OT strategy must be mindful 
of statutory competition, approval, and other 
requirements, while developing customized 
terms and conditions to meet their mission.

Competition, 
Publicizing 
Requirements, and 
Solicitation Methods
 
Competition
While the Competition in Contracting 
Act (CICA) and the FAR do not apply to 
OTs, the authorizing statute for OTs does 
require that, “To the maximum extent 
practicable, competitive procedures 
shall be used when entering into agree-
ments to carry out projects under [the OT 
authority].”11 The DOD guidance regard-
ing competitions of prototype projects 
provides further that “Competitions for 
OTs should be structured in a common 
sense manner that treats offerors fairly 
and, when applicable, be consistent with 
industry practice for that market segment. 
The multi-functional acquisition team is 
responsible for maximizing competition;"12 
and “While there is tremendous flexibility 
in how a competition is conducted, op-
portunities for OT awards must be handled 
in a manner that is fair, transparent, and 
ethical.”13 As such, activities should de-
velop competitive criteria which provide 
a level playing field, and fully identify all 
competitive submission requirements, 
timelines, and award requirements as a 
best practice. The object being to estab-
lish a fair competition, which makes sense 
in light of the practical concerns of both 
the industry norms and particulars of the 
requirement. What is not required, and 
what activities should avoid, is adopting 
federal acquisition processes and DOD 
source selection procedures borne out of 
CICA. This is the primary area, in my expe-
rience, where acquisition officials and legal 
advisors feel out of their comfort zone and 
can revert to federal contracting norms 

of evaluation. Procurement norms such as 
multi-page Section L&Ms, source selection 
plans, source selection evaluation boards, 
source selection advisory councils, source 
selection authorities, clarifications, initial 
SSA briefings, competitive range deter-
minations, evaluation notices, discussions, 
more discussion, even more discussions, 
interim SSA briefings, requests for final 
proposal revisions, final evaluations, final 
SSA briefings, selection notices, decision 
memoranda, debriefings, etc., should be 
avoided unless appropriate based upon 
the nature, size, and complexity of the 
prototype project. OT prototype projects 
are targeted at NDC technologies and le-
veraging industry practices using common 
sense approaches as understood within 
the given industry. Activities engaging 
in one to three to six-month evaluation 
timelines will quickly find that they have 
no technologies to evaluate. Ditch the FAR 
thinking and adopt commercial practices, 
or suffer a drought of innovation.

Publicizing Requirements
Along the same line as creating a compe-
tition with common sense and industry 
norms in mind, activities must go outside 
their comfort zone in publicizing their 
requirements to industry. This means go-
ing outside of FedBizOpps and taking the 
requirement directly to the industry leads. 
Per DOD guidance, “Agreements officers 
should publish opportunities where they 

are most likely to reach solution provid-
ers. This includes publishing opportunities 
outside traditional government venues—
beyond the governmentwide entry point 
(i.e., FedBizOpps).”14 I would go a step 
further than the DOD guidance in this area 
and say agreements officers must publish 
opportunities outside of FedBizOpps. 
Publishing in trade journals, holding an 
industry day in concert with industry trade 
shows, using social media, or industry 
blog posts are just a few mechanisms that 
agreements officers should consider. Ac-
tivities must engage industry where they 
are. If the companies you are seeking were 
on FedBizOpps, you would already be do-
ing business with them. Get out there and 
bring the requirement to the solution!

Solicitation Methods
With solicitation methods, activities have 
free rein to innovate, streamline, and ac-
celerate the process, and are encouraged 
to do so. Pursuant to DOD guidance:

Innovation is encouraged for identify-
ing and competitively selecting sources. 
Agencies who intend to award only OTs 
off a solicitation are free to create their 
own process to solicit and assess poten-
tial solutions provided it is a fair process 
and the rationale for making the govern-
ment investment decision is documented. 
Just keep in mind that terms of art that 
are already well-known or understood in 

Activities engaging in one-  
to three- to six-month evaluation  

timelines will quickly find that they 
have no technologies to evaluate. Ditch 
the FAR thinking and adopt commercial  

practices, or suffer a drought  
of innovation.
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traditional contracting should be avoided 
(e.g., do not call it an RFP, even though “re-
quest for proposal” is a generic phrase).15 

Use of problem statements, source surveys, 
requests for solutions, requests for white 
papers, etc., are all viable methods provid-
ed that the solicitation approach is fair and 
properly documented. As explained above, 
if the requirement has been publicized ap-
propriately to reach the potential offerors, 
and the competitive procedures are fair, 
transparent, and ethical, then the solicita-
tion need only document and convey the 
requirement and process to adequately 
inform potential offerors. Depending on 
the nature, size, and complexity of the 
requirement, the solicitation may not be 
more than a single page document. As 
described within the DOD OT Guide, and 
as conceived by DOD’s Defense Innova-
tion Unit Experimental (DIUx), activities 
may also issue a commercial solutions 
opening (CSO),16 similar to a broad agency 
announcement, as a solicitation method. 
As provided within the DOD OT Guide:

One example of a solicitation method 
is the Commercial Solutions Opening 
(CSO) technique. In general, a CSO uses 
a broad solicitation method, much the 
same as a Broad Agency Announcement 
(BAA), to identify particular Government 
problem areas and solicit solution ideas 
from industry. Problem areas can be broad 
or specific. Upon receiving solution ideas, 
the Government can select an offeror to 
demonstrate (or “pitch”) its solution or 
submit a proposal based on the merit of 
the idea. Upon receiving a proposal that 
the team determines is a good investment 
for the Government to pursue, the acquisi-
tion team can negotiate and award an OT 
to the company for the prototype project. 
Other flexible solicitation methods include 
Research Announcements, Program An-
nouncements, and Program Solicitations.17

Solicitation approaches are ever evolving, 
with activities creating new approaches to 
meet their needs. Continuing to streamline 
by creating new approaches to reduce 
procurement lead time and increase timely 

government access to emerging technolo-
gies should be the object of government 
personnel when developing solicitation 
methods for their prototype projects. For-
get what you know; do what makes sense.

Maximizing the OT 
Authority
One item that remains unchanged from the 
prior Section 845 OT to the new Section 
815 OT is the government’s ability under 
the authority to come to terms with industry 
as any other commercial entity would. The 
FAR (and associated supplements) do not 
apply to OTs entered into under the statute 
unless specifically adopted. Of particular 
note, many burdensome and restrictive 
statutes that make the government an 
unattractive business partner are not ap-
plicable to agreements entered into under 
2371b, such as the Bayh-Dole Act covering 
government rights in patentable inventions; 
the Contract Disputes Statute providing for 
resolution of claims; and 10 U.S.C. § 2320 
providing for government rights in techni-
cal data, among others.
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Parties to Section 815 OTs, therefore, 
negotiate terms that are in the best inter-
ests of the parties. For the Department 
of Defense, this means gaining access to 
technologies, including commercial tech-
nologies, that can be utilized, or modified 
to meet military needs, and dramatically 
reducing the time between research, de-
velopment, production, and fielding. For 
industry, this means gaining access to gov-
ernment funding, while avoiding unduly 
burdensome government oversight, and 
maintaining ownership of intellectual prop-
erty. The changes provided by Congress 
through the FY16 NDAA have expanded 
the opportunities available to government 
and industry to craft agreements that 
provide for aggressive, streamlined acqui-
sition and rapid prototyping and produc-
tion. The Section 815 OT is not the solution 
for rapid innovation and DOD access to 
commercial technologies in and of itself, 
but it provides a framework and broad 
discretion for government and industry 
to craft such solutions. Where the parties 
have the skill, vision, ambition, and drive 
to move outside of standard government 
procurement, there are many successes to 
be found through investment into an OT 
agreement. CM

Post about this article on  
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already be doing business with them. 
Get out there and bring the requirement 

to the solution!


